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In re Verizon Wireless Barton Permit } Docket No. 133-6-08 Vtec
| . ) S

Deeision on Multiple Motions

This matter arises out of an appeal by Jeanette and Michael Auger, mother and son

(“Neighbors” or “the Augers”) of a May 29, 2008 determination by the Town of Barton s

Zoning Board of ‘Adjustment and Planmng Commission, granting cond1t10na1 use approval to
Apphcant Venzon Wireless. Nelghbors first appeared before this Court representing themselves,
but are now represented by Vincent Illuzzr Esq. Applicants-Appellees Vermont RSA Limited
»Partnershlp and Cellco Partnership, both doing busmess as Verizon Wireless (“Apphcant”) are
represented by Brian J. Sullivan, Esq. The Town of Barton (“Town ) is .an Interested. Person in
this matter and is represented by William R. May, Esq.

Applicant has filed a motion to dismiss, and Neighbors have responded. Nelghbors have
also filed a motion to amend their Statement of Questions and a motion to extend the discovery

deadline, and Apphcants have responded in opposition to both of these motions.

Factual Background
For the. sole purpose of puttlng the pending motions into context, we recite the following

facts which we understand to be undisputed unless otherwrse noted:

1 Apphcant filed two applications with the Town of Barton Zonmg Board of Ad]ustment

(“ZBA”) onJ anuary 28, 2008, for conditional use approvals to install wneless communications
antennas at two separate sites. Spec1ﬁcally, Apphcant sought conditional use approval to build
an antenna at 497 Ingersoll Lane in Barton, Vermont (“the Tree Site”), as well as conditional use
approval to build an antenna at 1518 Burton Hill Road in Barton, Vermont (“the Sllo Slte”)

2. The onglnal public hearing regardrng the Verizon ereless ‘applications was scheduled

for March 27, 2008 At Apphcant s request, the hearing was rescheduled for April 17, 2008.

3. The partied dispute whether the Town provided adequate notice of the hearlng as required
by 24 V.S.A. § 4464(a)(1) and Article 6, § 607 of the Town of Barton Joint Zoning Bylaws.
4. On April 17,2008, the ZBA held a public hearl_ng on Applicant’s requests for conditional

use approval of the two projects. No parties other than Applicant appeared or requested to be
heard at the ZBA’_s hearing.



5. On May 29 2008, the ZBA voted unanimously in favor of granting conditional use
approval for both the Tree Site and the Silo Slte subject to certain conditions.
6. At a later date, probably before. June 5 2008, the Town 1ssued its written Findings of

Fact, Decision, and Conclusion, memorlahzmg the May 29, 2008 deterrmnatlons

e e = o) & of—-the undated(wrlttenadetermmattons,,contamed the following. notice of appeal .

nghts “The apphcant and legal parties have a nght to appeal this decision to the Environmental

Law Court within 30 days of the date of this decision.””

8. " On June 5, 2008, Neighbor Michael Auger contacted the Town Zoning Adlmmstrator by
phone to express hls opposition to the Tree Site. The Zoning Administrator told Mr. Auger that
the Town had not yet 1ssued any perrmt to Verizon Wireless for the 1nsta11at10n of wireless
communications equipment. ’ "
9. On ]une 5 2008, Nelghbors wrote a letter to the Town Zoning Adrnin_istrator and the

ZBA to express thelr ob] ections to the apphcat1on

A10. " On June 5; 2008 presumably after his conversat1on with Mr. Auger, the Town: Zonmg :

Administrator. completed the mlmstenal act of granting the following two- separate permlts

a. Perrmt Number 080307 (the Tree Site) approved the installation of a

wireless communications fac1hty (dlsgu1sed as an artificial tree) and the

construction of an equipment shelter and supportmg mfrastructure at 497 Ingersoll
: LanemBarton Vermont..

b. Permit Number 080307B (the Silo Site) approved the 1nsta11at10n of 12
celiular and PCS antennas on an ‘existing barn silo and the construction of an
equlpment shelter and supportmg infrastructure at 1518 Burtori Hill Road in

Barton, Vermont

‘11.  Bothof these perm1ts noted that cond1t1ona1 use approval was granted with condltrons on

‘May 29,2008, |
12. According": to Neighbors, their property abuts the Tree Site; the Silo Site, on the other

hand, is locat'ed abproximately 3.4 miles away from their property.

f

1 These written determmatrons are undated but both refer to the vote that was taken on May 29, 2008 ‘We note
* that these written detérminations were likely issued before June 5, 2008, because that is the date when the Zoning
Administrator undertook the ministerial act of issuing zoning permits for these two projects. The Zoning

Administrator likely - had these written determinations in hand when he issued those permits, although he could also -

have been acting based upon witnessing or hearing about the May 29, 2008 vote granting conditional use approval
for these two projects: : :

2 This language is somewhat confusing, given that it appears in determinations that are undated. It is therefo1e
_ unclear on what specific date the 30-day appeal period began. However, our Decision here does not turn on an
allegation that Nerghbors falled to timely file their appeal.-
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13. On June 30 2008, Neighbors, representmg themselves, filed a Not1ce of Appeal with this
Court. The Not1ce of Appeal stated that it was an appeal of Perrmt Number 080307B, which |

refers to the Silo'Site, but Neighbors identified themselves as “adj ommg property ownet[s] to the
Ingersoll Road site,” which refers to the Tree Site. '

— ""“”“‘"““**’*r**-elf4».—-'~»*~mNe1=g-hbors%:Statementof Questlons filed AuQ'llst 20,.2008, raises questions relating only
to the Tree Site. ! .

Dlscussmn 7
Three mot1ons are currently before the Court Applicant has ﬁled a motion to drsnnss In
support of that mot1on Apphcant represents that Neighbors failed to partlc1pate 1n the municipal
proceedmgs below and are . therefore not entitled to appeal See. 24 V.S.A: §4471(2) (“An
interested- person who has part1c1pated in a municipal regulatory proceeding . . . may appeal [that

determination] to’ the environmental court.”). Ne1ghbors respond by represenung that they d1d
" not receive, not1ce of the ZBA’s April 17, 2008 public hearmg and therefore were unable to
participate. Apphcant argies in reply that Neighbors walved their nght to- clarm lack of’ “proper’

~ notice when Nelghbors failed to raise their improper ‘notice claim in their Statement of
Quest1ons ) ' '_ ,
As d1scussed in detail below the legal questions surroundlng proper notice are of such
1n1portance to th1s Court’s ]UIISdlCthIlal authority as to not be le1ted by an apphcant s statement
of quesnons Legal 1ssues govermng our Junsd1ct1onal authority: to hear. a pendmg appeal may be
| raised at any time, mcludmg by this Court sua _g_ﬁ Nevertheless, Nelghbors have filed a

_motion to. amend thelr Statement of Questlons to address whether they rece1ved adequate notlce

“of (1) Applicant’ s mumc1pal land use permit applications and (2) the scheduled date for the
ZBA’s public hearmg on those apphcat1ons N

Ne1ghbors have also filed a motion to extend the d1scovery deadline. Today we need
only address Applicant’s motion to dismiss, as our ruhng on that issue makes it unnecessary to
reach either of the other motions. : | |

The first issue raised in Applicant’s motion to dismiss ls whether a clerical error in a°
notice of appeal may cause this Court to be deprlved of jurisdiction over an otherw1se properly
filed appeal Apphcant argues that Ne1ghbors failed to file a timely appeal of the conditional use
approval for the T lr Site permit, since Neighbors® Notice of Appeal referenced Permit Number
080307B, which i is the Silo Site permit. Neighbors admit to this clerical error and agree that they
Ahad no intention of appealing Applicant’s Silo Site permit; Neighbors represent that it was thelrl |
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intention all along to only appeal the Tree Site perrnit determination. (Neighbors’ Reply to
Applicant’s Brief in Support of Mot. to Dismiss, at 3.) '
Ne1ghbors representatlon as to the permit they intended to appeal is supported by the

4substant1ve narrative of their Notice of Appeal, including the specific reference to “the Ingersoll

- -~-Road-site*-(an- unamb1guous reference-to- theilireeuSue not.the. Sl].Q&S_Gl Further Neighbors’

Statement of Quest1ons refers excluswely to the Tree Slte and makes no ment1on of the Silo Site. -

This language prov1des practical references to the true focus of Ne1ghbors appeal. From th1s set
of undisputed facts, we conclude that Apphcant had fair notice of Neighbors’ intent to appeal the
Tree Site cond1t1onal use approval we therefore find no unfair prejudice to Apphcant as a result
of the clerical error re gardmg the permit number. '

Proceedmgs before thls Court are, to fhe extent apphcable governed by the Vermont

Rules of Civil. and Appellate Procedure See V.R.E.C. P (5)(a)(2) Here we find guldance in the
Rule that notes that an “appeal will not be dismissed for- informality of form or title of the.notice
of -appeal, or for fa1lure to name a party whose intent to appeal is othermse clear ﬁ@m the -

notice.” V.R.A. P! 3(d); see also Reporter s Notes, 1994 Amendments, V.R.C.P. 15(0)(3) (“An .

: mtended defendant . may not under the revised rule defeat the action on account ofa defect in
the pleadmg w1th respect to the defendant’s name. ... If the notice requirement 1s met...,a

complamt may be amended at any time to correct a formal defect such as a misnomer or

rmsrdent1ﬁcat1on ”) Similarly, our own procedural rules prov1de that the fallure to ﬁle a Not1ce'

of Appeal within 30 days is the only grounds for automatic d1smlssal See V R.E. C P 5(b)(l)

7 (“Fa1lure of the appellant to take any step other than the tlmely filing of the notice of appeal does
~ not affect the va11d1ty of the appeal ‘but is ground only for such actlons as the court deems"‘ o

appropriate.”); see also Reporter’s Notes, Rule 5(b)(1) (“Only the. filing deadline is

' ]unsd1ct10nal 7). The appeal in this case was timely, even if it listed an incorrect permit number
For these reasons, we decline to dismiss this appeal ae a result of that clerical error.

We view thls appeal as a timely appeal of the conditional use approval for the Tree Site,

not for the Silo Site. We therefore do not need to address Applicant’s arguments regarding

Neighbors’ lack of standmg to challenge the conditional use approval of the Silo Site. The next

issue for our consideration, however, is whether Neighbors’ appeal of the Tree Site approval can
withstand Applicant’s further jurisdictional challenges.
In gene'rall,J only interested persons who have participated in the municipal proceeding

below——as'deﬁned in24 V.S.A. § 4465(b)—may appeal to the Environmental Court. 10 VS.A.



- § 8504(b)(1). As we discuss in more detail below, § 8504(b)(2) notes that there are exceptional
circumstances that allow interested persons to bring an appeal without having participated in the
‘municipal procécding, but in general the ability-to appeal municipal decisions to this Court -

“hinges upon two elementS' (1) the appellant must be an interested person; and (2) the appellant

<. must have. partrc1pated1n theemumcrpalvproceedmgs that are the focus of the pending appeal 10

V. S A § 8504(b)(1)
An “1nterested person is deﬁned in 24 V.S.A § 4465(b). For the purposes of this appeal
the Augers quahfy, as interested persons, since they “own[] or occupy[] property in the
immediate neighborhood,” § 4465(b)(3), 5o long as their property “potentially could be affected
by any aspects of the proj ject which have been: preserved for review on appeal.” ‘Bostwick Road
" Two-Lot Subd1v1s1on No. 211 10- 05 Vtec, slip op. at 2 (Vt. Envtl. Ct. Feb. 24 2006) (Durkin,
| 1), aff’d, No. 2006 128 (Vt. Jan. 25, 2007) (unpubhshed mem) ,
~Although the -Augers appear to be interested persons, they must . also meet the

participation requlrement ‘before they. can bring an appeal under 10 VSA. § 8504(b)(1)
Participation is deﬁned as “offering, through oral or written testimony, evidence or a statement
“o_f concern r_elate‘d? to.the subject of the proceeding.”‘ 24VS.A.§ 4471(a). Mere attendance at a
Amunicipalr hea:ring is not enough‘to secure a‘right to'appeal' the interested person must 'actively :
participate in the proceedmg through offering evidence. or a statement of concern See id.

It 1s und1§puted that the Augers d1d not attend the Apr11 17 2009 heanng—the sole
hearmg that was held on th1s matter Rather Nelghbors first actlon in these mummpal

/

proceedmgs occurred on June 5, 2008 when Mr. Auger contacted the Town Zoning

' 'Admmlstrator by phone to express oppos1t1on to the Tree Site pro;ect “On that same day,
Nelghbors subnutted a letter of concern to the Town Zoning Admnnstrator The legal question
we are therefore faced w1th here is whether the Augers’ June 5 letter constitutes ° ‘participation”

~ for purposes of quahfylng asa party entitled to appeal pursuant to 24V.S.A. § 4471(a).

We conclude that Nerghbors actions on June 5, 2008—a full week after the ZBA voted -

~on May 29, 2008 to grant conditional use approvals for both the Silo and Tree Sites—does not
constitute’ part1c1pat10n as required by 24 V.S.A. § 4471(a). In reaching ﬂ‘llS conclusion; we rely

| upon applicable precedent from our Supreme Court, which has noted that although appeal rights
" are generally construed liberally, “the ultimate goal is to give effect to the intent of the

3 Neighbors claim that they failed to attend this hearing because the Town did not give them proper notice of it.
“We address this issue m detail below in our discussion of 10 V.S.A. § 8504(b)(2)(A)
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Legislature,” and courts /must_therefore “strictly adhere” to statutory standing requirements. Inre
Albert, 2008 VT30, 8 (citations omitted). The Supreme Court’s ruling in Albert is also
instruotive because the Court held in that case that “the Legislature intended to provide standing

to appeal zoning decisions only to those landowners who petitioned a planning commissien prior

to it taking final.action in a case.””. Id. at. g 11.( empbhasis added).

Although Albert 1nvolved an 1nterpretat10n of the word “petition,” the Court’s reasoning |
applies equally to an mterpretation of the word “part1c1pat1on - In both cases, the language |
chosen by our Le glslature reflects an intention that the mumoipal panel would have “some power
- to take action” in response to- whatever information a party provides, Id. Indeed, for

“participation” to‘ be given relevance within ‘the context of our municipal planmng and
developmént statutes (24 V.S. A Chapter 117), we envision that the Legislature s plain meaning
use of the term. served to require that an appellant bring mformauon before the mumc1pal panel
as a'way of helpmg that panel reach its de01s1on in the ﬁrst instance, -
If the part1c1pation requlrement is to have any meamng, we must mterpret it to require
part101pat10n before a final decision is made. As was the case in Albert regardmg post—de01s1on
“petitions, to allow post-decision participation before mumcrpal bodies “after those bodies had
already exerc1sed their authority,” would “arnv[e] at absurdrty” Id.; see also id. at 11 10 (“We
| . presume that the Legislature intended for the statutory language to render results that are not
Habsurd ” (cmng Craw V. Dist Ct 150 Vt. 114, 119 (1988)))
| ~ We note that even in a case such as In re Carroll 2007 VT l9 181 Vt 383 where the

Supreme Court adopted a broad definition of “participate” to allow an appellant to appeal a final

plat determination even though the appellant had only participated in the preliminary plat review -

of that project, thé Court noted that participation must still occur “within the proceeding.” Id. at
q15, '; o

Following the logic of this Supfeme Court precedent and our mterpretation of the plain
meamng of the ‘word “part101pate » we conclude that to qualify as part101pat1ng in the
p_roceedrngs at 1ssue here, Neighbors would have had to have done something before the ZBA
issued its final ruling on COnditional use approval on May 29, 2008. It is uncontested that
Neighbors did nothmg in the municipal proceedirig until June 5, 2008. We therefore conclude
that Neighbors d1d not “participate” in fhose proceedings, as that term is used in 24 V.S.A.
§ 4471(a). r ' ‘ |



Our conclusion here finds additional support from Supreme Court precedent in the
context of the deemed approval doctrine. In-that context, the Supreme Court has held that “a
ZBA considering a conditional use applieation normally will be determined to have acted within

the statutory time period so long as the ‘decision is finally made before the expiration of the

e 7»_[s1xty],,day“perrod regardless of when, or if, the de0181on is reduced to_writing or made in

wntmg ” Inre Grrfﬁn 2006 VT 75 915, 180 Vt. 589 (emphasis added) (quoting Leo’s Motors
Inc. v. Town of Manchester 158 Vt. 561 565 (1992)). The holding of Griffin supports our

conclusion that the rnumcrpal proceedings at issue here were completed on May 29, 2008, when
. the- munieipal panel voted to grant' conditional approval.  For purp’o‘ses- of determining
part101pat1on it is immaterial that 1t -might ‘have been at a later date when the ZBA’s
-determmatron actually took effect or was 1ssued in wrltmg, or when the Town Zomng
| Administrator undertook the m1mster1a1 act of 1ssu1ng a perrmt in 11ght of the ZBA’
determination. See id. For these reasons, Nerghbors June 5, 2008 letter cannot be regarded as
part1c1pat1on under 24V.8S A § 447 l(a) | 7'
Nelghbors lack of partlclpatlon in the mumcrpal proceedings does not, however.
| necessanly extmgulsh thelr ablhty to bring an appeal before the Envrronmental Court. Although
10 VS.A. § 8504(b)(1) requ1res both mterested person status and participation for standmg to
appeal to thls Court § 8504(b)(2) notes that there are except1ona1 cucumstances that allow
: \mterested persons to brmg an. appeal Wlthout havmg part101pated in the mumc1p al proceedmg

Notwrthstandmg § 8504(b)(1) , an mterested person may appeal an actlon or
‘decision . 4. if the envuonmental Judge determmes that: - :

T s (A) there--was-a procedural defect- Wthh prevented the person from. .. .
obtammg interested person status or participating in the proceeding;

(B) the ‘decision being appealed is the grant or denial of interested person
" status; or

(C) some other'condition exists which would result in manifest injustice
, if the person’s right to appeal was disallowed.

10 V.S. A § 8504(b)(2)
Nelghbors appear to assert that they have a nght to bring an appeal under
§ 8504(b)(2)(A) hecause ‘a procedural defect” occurred here. According to Neighbors, they

* We note that the runnmg of an appeal petiod, on the other hand, is governed by other concerns and is therefore
treated differently. See, e.g., In re White, 155 Vt. 612, 615 (1990) (“Although a zoning applicant can appeal from
an oral decision, that decision does not become final and the appeal period does not begin to run until e1ther the
board files its written decision or the period for doing so . . has explred )



. were never given proper notice of the municipal hearings in this matter. The parties dispute

whether the Town, notice met the legal standards of 24 V.S.A. § 4464(a)(1) and Article 6, § 607 )
of the Town of Barton Joint Zo_n.ing Bylaws. We need not address that issue here, however,
because we find that even if Neighbors meet the requirements of 10 V.S.A. § 8504(b)(2), we

-——~cannet-hear the1r=ap]oea1 S OVRV——

The Vermont Rules of EnV1ronmenta1 Court Proceedlngs specifically state that any
appellant clalmmg party status under 10 V. S.A. § 8504(b)(2) “must assert their claim of party
status by motion ﬁled with the notice of appeal.” V.RE.CP. 5(d)(2) (emphasis added) In

general the Word “must”—like the word “shal ”——1mposes a mandatory requirement. ‘See, e.g.,

‘Chalfonte Condo. Ant Ass’n, Inc V. OBE Ins. Co., 526F Supp. 2d 1251, 1255 (SD Fla. 2007)

(“By referencing a d10t1onary, one can ascertam the p1a1n meamng of the term ‘must’; it means

’ eompuls1on obhgatlon, or requirement’ and it does not allow for any drscret1on The general '

rule is that, m the ’absence of any contrary leg1slat1ve intent, the words ‘must’ and shall’ connote
that a statute is mandatory and requn'es strict comphance . (internal citation ormtted)) cf.

State v. Rafuse, 168 Vt. 631, 632 (1998) (notmg that “shall” “is a word of command and it is-

'mcons1stent with a concept of discretion” (citing ] Black's Law chtlonary 1375 (6th ed. 1990)))

Thus, accordmg to the plam language of our Rule 5(d)(2) because Nelghbors did not

| part1c1pate in the mumcrpal proceedmg below, they had a duty to file 2 motion for party status at

the same tlme that they ﬁled thelr Notrce of Appeal See VR.E.CUP. 5(d)(2) To date
- Neighbors have not filed a motion for party status in this appeal ' ’

This t1m1ng rule is not merely a techmcahty or a matter of convenience. Rather, Rule

5(d)(2) serves the cruc1a1 role of puttmg other partles—and this Court as well—on niotice that
party status is at 1ssue in an appeal. Party status is an issue of standing, which raises questions
regardmg the Court’ s subject matter jurisdiction to hear an appeal.

‘ All courts have the inherent authonty—and even the duty—to act on the1r own to address
1ssues of subject matter jurisdiction. Arbaugh v. Y & H Corp., 546 U.S. 500, 514 (“[Clourts . .

have an independent obhgatlon to determine whether subJect-matter jurisdiction exists, even in

the absence ofa challenge from any party. ” (01t1ng Ruhrgas AG v. Marathon Oil Co 526 U.S.
574, 583 (1999)));. accord Murphv Motor Sales, Inc. v. First Nat’] Bank of St. Johnsburv 121 Vt.

404, 406 (1960) (recogmzmg that a court “must act of its own motion” to decide issues of subject
matter Junsdlctlon). Indeed, although in general this Court cannot address issues that are not

raised in a statement of questions, see V.R.E.CP. 5(f), this limitation does not preclude the Court



from analyzing jurisdictional issues such as standin'gean issue that the Court can always

analyze regardless of whether it appears in the statement of questions.

Because this Court does not require appellants to file the type of in-depth civil complaint -

that would ordlnarlly assert a basis for standing, we are all the more dependent on the parties to

'~~~»~1nforrnfthe=Ceurtmwhen«standmg 1s.. aLlSSU.G The party. filing an. appeal has the 1n1t1al burden of

stating the basrs for party status to brlng an appeal. VR.E.CP.5 (b)(3) (“The notrce of appeal ,
must specify the party or partres taklng the appeal and the statutory. provision unider which each

party claims party status.” (empha51s added)) Under ordinary. crrcumstances a notice of appeal

in thlS type of case Would 1nv0ke 10 V. S A § 8504(b)(l), which applies to interested persons
who partlclpated in the mum01pal proceedmgs below When that statutory provrsron is invoked

for party status an appellant is- autornatrcally accorded that status,” and the burden then falls

~upon other part1es or the Court itself to challenge it. V.RE.C.P. 5(d)(2) If on the other hand

Ne1ghbors failed: to part101pate in-the proceedmgs below and. therefore have to clalm party status

~ based upon extraordlnary circumstances ‘(such as the procedural -defect” prov1s1on of

§ 8504(b)(2)(A)), the burden was upon Ne1ghbors to raise this issue alongsrde their 1mt1al ﬁlmg

The idea here is that an appellant must state a basis for claiming that extraordmary' B
circumstances exrst to allow thern to appeal a decrs1on that they could not ordlnanly appeal If
an appellant falls to ra1se that 1ssue alongs1de the ﬁhng of a Notlce of Appeal it. creates a real
possibility that the Court will beg1n to engage its resources in evaluatmg the substance of a

cla1m only to drscover many months into the process that the appellant lacks party status or

standmg to ﬁle the pendmg appeal resulting in the appeal bemg dismissed after the partles and T

- the Court have mvested much time and energy in the case. We: regard this as one foundation for - -

why Rule 5(d)(2) requlres that an appellant inform other partles and the Court at the fiirst mstance

if an appellant w1shes to claun party status despite failing to partrc1pate in the municipal
proceedings below | ' ’

This appeal is someWhat complicated because Neighbors’ initial filing fa1led to state any
basis for claiming; party status. However, regardless of what basis Neighbors 1ntended to invoke,
they have failed to-follow the procedural mandate of our Rule 5(d)(2). Absent the motion that is
mandated by Rule 5(d)(2), and in light of Apphcant s motion to dismiss, we cannot sua _pgnt_
confer party status or the right to appeal upon Neighbors.



As noted m ‘detail above, if Neighbors had claimed party status under 10 V.S.A.

§ 8504(b)(1), which applies to interested persons ‘who partlctpated in the municipal proceedings

- below, we would be compelled to dismiss their appeal because Neighbors failed to participate

within the relevant timeframe. Altematlvely, if Ne1ghbors had claimed party status under 10

B SeA~—§=8504(b)(2)~ we-would- begcompe]led .to.dismiss_their -appeal because they failed to

include a motion for party status alongsrde their Notlce of Appeal as requrred by V.R. E.CDP.
5(d)(2).° , :
’ For all of the reasons stated above, we find that Neighbors lack party status to bnng this
appeal.” See 24 VS.A. § 4471(a) and 10 V.S.A. § 8504(b). We therefore GRANT Applicant’s
motion and hereby DISMISS this appeal.

L ~ Given our rulmg on Apphcant’s motlon to d1srnlss we regard Neighbors’ pendmg 7

motions to amend their Statement of Q@‘?SQQHS,,aI_l,d,tQ Aextend the discovery deadline as moot.

_ _ Conclusmn o . A
For the reasons dlscussed more fully above we GRANT Apphcant’s mot1on to dlsrmss
and this appeal is hereby DISMISSED In light of this holdmg, the other pendmg motions are
, now moot » _
Judgrnent Order accompames th1s Decrsron ThlS eoncludes the proceedmgs before

this Court in thrs appeal

Done at Newfane Vermont '[hlS 20th day of May 2009

0\40'4\ . ” k

Thomas S\Durkin, Env1ronmenta1 Judge '

5 Although in some circumstances the Court might be willing to allow such a motion to be filed at a later date, a
party would need specific permission from the Court to do so. To date, Neighbors have not requested such
permission, even now that more than ten months have passed since Neighbors filed their Notice of Appeal.
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. MAY 20 2009
| STATE OF VERMONT VERMONT
ENVIRONMENTAL COURT ENVIRONMENTAL COURT
, Y |
In re Verizon Wireless Barton Permit } Docket No. 133-6-08 Vtec
. ) . |
Ju‘d_gment.‘Qrdér

For the reasons discussed in the Decision accompanying this Judgment Order, we
conclude that the appealmg neighbors, Jeanette and Michael Auger, lack party status to appeal -
the conditional use approval issued by the Town of Barton Zoning Board of AdJustment and
Plannmg Commission of Apphcant Verizon Wireless’s apphcatmn to install wireless
commumcatlon antennas at a site located at 497 Ingersoll Lane in the Town of Barton.

_ We conclude that Neighbors cannot claim party status under 10 V.S.A. § 8504(b)(1),
- because Neighbors failed to part1c1pate in the proceedmgs beforc the municipal panel within the
“relevant timeframe, and Nelghbors cannot claim party status under 10 V.S.A. § 8504(b)(2)
- because they falled to include a motion for party. status wnh thelr Notice of Appeal, as reqmred
byVRECP 5(d)(2) 7 , . _ '
We therefore GRANT Applicant’s .motion to dismiss; this appeal " is he_reby;
DISMISSED. In l_ight of this hqld{ng, the other pending motions are now moot. A
This concludes the proceedings before this Court in this appeal.

Done at Newfane, Vermont, this 20th day 6f May 2009.

\Aoﬂm g <\§~—4/\_/

Thomas S. burkm Environmental Judge




