
STATE OF VERMONT

CIVIL DIVISION

DOCKET NO. 219-5-15 Wmcv

SUPERIOR COURT

WINDHAM UNIT

FOUNDERS LODGE CONDOMINIUM )

ASSOCIATION, INC. )
)

Plaintiff/Counterclaim Defendant, )

)
)v.

)
INTRAWEST STRATTON

DEVELOPMENT CORPORATION
)
)
)

Defendant/Counterclaim Plaintiff. )

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT

Plaintiff/Counterclaim Defendant, Founders Lodge Condominium Association, Inc.

("Founders"), by and through counsel, Hans G. Huessy, Esq., of Murphy Sullivan Kronk,

respectfully submits the following Motion for Summary Judgment.

Introduction

At issue is this case is whether Defendant is obligated to construct certain improvements

to the Founders Project, a condominium located in Stratton, Vermont. Vermont law imposes

certain requirements on a declarant if it markets condominium units in conjunction with features

or amenities that may not be built.

Within Article 4 of Title 27A, Protection ofPurchasers, § 4-1 19(a), Declarant's

obligation to complete and restore, provides that:

Unless an improvement is labeled "need not be built," the declarant shall

complete all improvements depicted on any site plan or other graphic

representation, if the site plan or other graphic representation is contained in the

public offering statement or in any promotional material distributed by or for the

declarant.
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The Uniform Law Comments to § 4-1 19 provide that the duty subsection (a) imposes on the

declarant is a "fundamental obligation." Uniform Law Comment 1 to § 4-1 19(a).

Section 4-118 of Title 27A, Labeling ofpromotional material, provides that:

No promotional material may be displayed or delivered to prospective purchasers

which describes an improvement which is not in existence unless the description

of the improvement in the promotional material is conspicuously labeled or

identified either as "must be built" or as "need not be built."

This section "is necessary to assure that purchasers are not deceived with respect to

improvements the declarant indicates he intends to make in a common interest community."

Uniform Law Comment to § 4-1 18.

Consistent with Article 4 and the relevant Uniform Law comments, the Superior Court of

New Jersey held that:

Statutes mandating or requiring the delivery of a Public Offering Statement by a

developer to a purchaser in connection with the sale of a unit in a subdivision,

condominium or planned real estate development are consumer oriented and

remedial in nature. These statutes should be construed to carry out their

legislative purpose.

Enfield v. FWL, Inc., 256 N.J. Super. 502,511,607 A.2d 685,689 (Ch. Div. 19911 affd. 256

N.J. Super. 466, 607 A.2d 666 (App. Div. 1992) (citations omitted).

Plaintiff will prove that Defendant created and distributed to the public promotional

materials that depicted an outdoor heated pool (the "Pool") and the second wing or Phase II of

the Project (the "Birken Wing"), and that those depictions were not conspicuously labeled "need

not be built." Defendant's actions misled potential buyers into believing the Birken Wing and

the Pool would be built, and Defendant should be required to do so.

Factual Background

In the Spring of 2005, Defendant, who acted as Declarant, marketed and sold units in

Murphy
M CTf" SULLIVAN
iVUiV Kronk Phase I (the "Tyrol Wing") of the Founders Project. Plaintiff's Statement of Undisputed

Material Facts ("SUMF") at ^ 2. To market the units, Defendant prepared a bound document
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that included marketing materials and legal documents (the "Purchaser Guide"). SUMF at | 3.

The Purchaser Guide included the Public Offering Statement ("POS") for the Project. SUMF at

1K

In the spring of 2006, Defendant marketed, but did not build, units in the Birken Wing,

SUMF at TI 5. The units were not built because a pre-established pre-sale requirement was not

met. SUMF at 6. In September 2006, Defendant wrote prospective buyers of Birken Wing

units, informing them that the Birken Wing was on hold, but that further efforts to market the

units would be made in the near future, as early as the winter of 2006. SUMF at ]| 7. Despite

that explicit representation, Defendant never offered the Birken Units for sale again after the

Spring of 2006. SUMF at U 8.

The Tyrol Wing was constructed and designed as part of a larger structure. The entire

foundation and first floor (below ground level) of the Birken Wing was completed, including a

large garage area. SUMF at 9. The ground floor of the Birken Wing is physically joined to the

Tyrol Wing (it is part of the Tyrol Wing building). The entire project was landscaped and

designed with the construction of the Birken Wing in mind. SUMF at^ 10. For ten years,

owners of Tyrol units have looked out their windows at a large cement slab that adjoins their

building, rather than the Birken Wing. The building appears incomplete and unfinished, looking

very much out of place with the other projects at the resort. SUMF at U 11-12.

The cover of the Purchaser Guide shows the Birken Wing fully constructed and does not

include any suggestion that it will not be built. SUMF at 13. The Location Map, located at the

first tab of the Purchaser Guide (the book is separated by tabs for ease of locating specific items),

shows the footprint of the entire project, including the Birken Wing, with no qualifying

language. SUMF at 14. The third tab in the Purchaser Guide is a map of the Building and

Amenities. The map shows the footprint of the entire project, including the Birken Wing, and

Murphy
MClf SULLIVAN
JVlOIV KRONK
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the Pool, with no qualifying language. SUMF at If 15. Further into the Purchaser Guide, the list

of amenities includes a sauna to be located in the Birken Wing. While this page does include

qualifying language, it refers to an artist's rendering. There is no picture or rendering on the

page, so the qualifying language does not apply to the listed amenities. SUMF at \ 16. The

Technical Specifications set forth in the Purchaser Guide include a heater sufficient to heat the

Pool and melt the snow with radiant heat in the Pool area. This page has no qualifying language.

SUMF at^ 17. A second list of amenities included in the Purchaser Guide includes the "year-

round luxury of a heated outdoor swimming pool," with no qualifying language. SUMF at*\ 18.

In the Connecticut Property Report (part of the Purchaser Guide), Sections 21 and 28(d),

the Defendant states that the Common Areas will include the Pool. The only qualification

provided is that if the project is built in two phases, the Pool will be part of the second phase, but

the clear import of the language is that there will be a heated outdoor pool, the only question

being whether the Pool will be part of a single building phase or Phase II of a two-phase building

project. SUMF at ^f 19.

In Section 4(d) of the POS, a similar statement is made, namely that if the Project is built

in two phases the Pool will be part of the second phase. The clear suggestion is that if the

Project is built in a single phase, it will include the Pool. SUMF at If 20. Exhibit A to the POS is

a site map that includes the Birken Wing, without any qualifying language, SUMF at\21. The

Founders Declaration, also part of the Purchaser Guide, includes a Pool as part of the definition

of General Common Elements. SUMF at ^ 22. Exhibit H to the POS, the Estimated Budget for

the project, advises potential buyers that their monthly assessments will be cut nearly in half

once the Birken Wing is completed. The projected savings to Tyrol wing owners is $32,567

annually. There is no language included suggesting these savings will not be realized. SUMF atMurphy

MQ1C SULLIVANiVLOIV Kronk
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y 23. This very substantial projected savings was clearly a material consideration for potential

purchasers.

Defendant also drafted rules for the Association. Those rules prohibited pets in the Pool

area, again suggesting there would be a Pool. SUMF at 24. Until a year ago, the Defendant's

web site showed the full Project footprint (both wings) and described the Birken Wing as "under

construction." SUMF at ^ 25. A promotional pamphlet developed for the Founders project

includes a picture of a heated outdoor pool. It is on the same page as a picture of a fireplace.

The pamphlet includes language informing a potential buyer that the fireplace may not be an

actual depiction, but makes no similar qualification as to the Pool. SUMF at ^ 26. The

Defendant produced a Purchaser Guide for the Tyrol Wing. In addition, Defendant produced a

Tyrol Workbook ("Workbook"). On page 2 of the Workbook, it lists the Pool as an amenity.

SUMF at y 27. Defendant produced a site plan and site map, both of which show the Pool and

Birken Wing, without any qualifying language. SUMF at 28.

As part of its marketing effort, Defendant created a three-dimensional model of the

Founders Project that included the Pool and the Birken Wing. The model was displayed to

potential buyers. The model did not include any qualifying language advising buyers that the

Birken Wing and/or the Pool might not be built. SUMF at ]f 29.

I. Standard of Review.

Summary judgment is appropriate when "the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a matter of law."

V.R.C.P. 56(a); see also State v. Great Ne. Prods., Inc., 2008 VT 13, y 5, 183 Vt. 579 (mem.)

(citations omitted). "Although the nonmoving party is entitled to the benefit of all reasonable

doubts and inferences," an adverse party may not rest on the allegations or denials in its

pleadings, but "must set forth specific facts showing that there is a genuine issue for trial."

(00155233.1}
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Greene v. Stevens Gas Serv., 2004 VT 67, T| 9, 177 Vt. 90 (citations omitted). "If the nonmoving

party fails to establish an essential element of its case on which it has the burden of proof at trial,

the moving party is entitled to summary judgment as a matter of law." Washington v. Pierce,

2005 VT 125, J 17, 179 Vt. 318 (citation omitted).

II. The Plain Language of27A V.S.A. §§ 4-118 and 4-1 19(a) Obligate Defendant to

Build the Birken Wing and the Pool.

The plain language of sections 4-118 and 4-1 19(a) of Title 27A clearly obligate the

Defendant to construct the Birken Wing and the Pool. "When interpreting a statute, [the]

overriding goal is to effectuate the Legislature's intent. In reaching this goal, we first look at the

statute's plain language. If the statute's plain language resolves the conflict without doing

violence to the legislative scheme we are bound to follow it." Dept. of Taxes v. Murphy, 2005

VT 84, Tf 5, 178 Vt. 269 (citing State v. Baron, 2004 VT 20, *\\ 6, 176 Vt. 314) (internal quotation

marks omitted).

Section 4-1 19(a) provides that "[u]nless an improvement is labeled 'need not be built,'

the declarant shall complete all improvements depicted on any site plan or other graphic

representation, if the site plan or other graphic representation is contained in the public offering

statement or in any promotional material distributed by or for the declarant." 27A V.S.A. § 4-

1 19(a) (emphasis added). Section 4-118 provides that "[n]o promotional material may be

displayed or delivered to prospective purchasers which describes an improvement which is not in

existence unless the description of the improvement in the promotional material is

conspicuously labeled or identified either as 'must be built' or as 'need not be built.'" 27A

V.S.A. § 4-118 (emphasis added).

As clearly demonstrated, the Defendant (and also the Declarant for this condominium),Murphy
V4 CTV SULLIVAN
LVU3IV Kronk

prepared and made available to potential buyers numerous site plans, graphic representations,
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and promotional materials, including a three dimensional model, that showed both the Pool and

the Birken Wing fully constructed. Neither the marketing materials nor the model were

conspicuously marked "need not be built." Accordingly, per the plain language of the statute,

Defendant is obligated to build the Birken Wing and construct the Pool.

This issue was addressed by the Supreme Court of Connecticut in a case very similar to

the one before the Court, Southwick at Milford Condo. Ass'n, Inc. v. 523 Wheelers Farm Rd.

i
Milford, LLC, 294 Conn. 311,319, 984 A.2d 676, 681 (2009) (copy attached hereto). In the

Southwick case, the declarant had failed to mark certain proposed improvements on a site plan as

"need not be built" while others were so marked. Id. at 678. The trial court ruled that that

declarant's failure was of no import because the documents were merely promotional materials

and the declarant had reserved the right to withdraw real estate from the project (as is the case in

this matter). The trial court reasoned that if the land could be withdrawn, so could the proposed

improvements located on that land. Id. at 679.

The Connecticut Supreme Court rejected the trial court's reasoning and found that the

declarant and, therefore, its successor, was obligated to complete the improvements that were not

labeled "need not be built." Id. at 680.

» • 9 •
We begin with the relevant language of General Statutes § 47-280(a) , which

provides that, "[ejxcept for improvements labeled 'NEED NOT BE BUILT,' the

declarant shall complete all improvements depicted on any site plan or other

graphic representation, including any surveys or plans prepared pursuant to

section 47-228, whether or not that site plan or other graphic representation is

contained in the public offering statement or in any promotional material

distributed by or for the declarant." (Emphasis added.) We agree with the

defendant that, although it is authorized under the declaration and site plan to

withdraw land from phase two of the development, § 47-280 clearly and

unequivocally obligates it to complete all improvements depicted in the original

Murphy
Sullivan

lviojv Kronk The Southwick case involved a successor to the declarant ("Defendant") trying to exercise special declarant

rights for further building while the owners' association ("Plaintiff') argued that such rights had lapsed and that

Defendant had no further obligation to build.

2 Connecticut's version of 21A. V.S.A. § 4-1 19(a).
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site plan that are not labeled "need not be built." It is well established that the

legislature's use of the word "shall" suggests a mandatory command. "As we have

often stated, [definitive words, such as must or shall, ordinarily express

legislative mandates of a nondirectory nature."

Id. at 681 (citations omitted). The Supreme Court expressly held that the right to withdraw real

estate from the project did not undercut the obligation to construct the improvements and to hold

otherwise would be to read an exclusion into the statute that does not exist. Id.

Moreover, if the legislature had intended to create any exception to this rule,

including one for improvements that are located on land that the developer has

reserved the right to remove from the development, we must assume that it would

have said so expressly. "[I]t is a principle of statutory construction that a court

must construe a statute as written.... Courts may not by construction supply

omissions ... or add exceptions merely because it appears that good reasons exist

for adding them.... The intent of the legislature, as this court has repeatedly

observed, is to be found not in what the legislature meant to say, but in the

meaning of what it did say.... It is axiomatic that the court itself cannot rewrite a

statute to accomplish a particular result. That is a function of the legislature."

Id. at 682 (citations omitted). "Put differently, when, as in the present case, a declarant reserves

the right to withdraw land from a condominium development § 47-280(a) limits that right by

holding the declarant responsible for building any improvements depicted in the site plan that are

not labeled 'need not be built.'" Id. at 683.

For all the above reasons, Plaintiffs Motion for Summary Judgment should be granted

and Defendant should be ordered to construct the Birken Wing and the Pool.

III. Defendant Failed To Make A Good Faith Effort To Meet The Presale

Requirement.

Public offering statements are not contracts but statutorily mandated consumer protection

measures. Ellman v. Spruce Peak Realty, LLC, No. 195-8-08 Lecv, slip op. at 6-7 (Vt. Super.

Ct. June 26, 2009) (Reiss, J.). Failure to comply with the statutory mandate can result in civilMurphy
KA CR" SULLIVAN
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penalties. Id. Given that a public offering statement is a consumer protection measure, and not a
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contract, it should be construed narrowly against the party issuing the statement. Section 1-113

of Title 27A imposes a duty of good faith on every contract or duty governed by the statute,

which would include the POS.

Defendant argues that it need not build the Birken Wing or Pool because the Presale

Requirement was not met. Defendant made a single attempt to meet the Presale Requirement in

the Spring of 2006 and has not made any further attempt to market the properties in the

intervening decade. Defendant was obligated to make a good faith effort to meet the Presale

Requirement. A single attempt to meet the Presale Requirement followed by nine years of

inaction is not a good faith effort. Accordingly, there is no genuine issue of material fact as to

whether Defendant made a good faith effort to meet the Presale Requirement and Plaintiffs

Motion for Summary Judgment should be granted.

IV. Defendant Violated the Consumer Fraud Act.

The same undisputed facts submitted in support of Plaintiff s Title 27A and breach of

contract claims mandate the issuance of summary judgment in Plaintiffs favor on its Consumer

Fraud claim. Defendant used marketing materials that implied the Pool and Birken Wing would

be built and that the completion of the Birken Wing would save individual Tyrol unit owners

$32,567 annually.

"The Consumer Fraud Act makes unlawful ' [ujnfair methods of competition in

commerce, and unfair or deceptive acts or practices in commerce.'" Greene v. Stevens Gas Serv.,

2004 VT 67, 1 15, 177 Vt. 90, (citing 9 V.S.A. § 2453(a)). The requirements of a claim under

the Consumer Fraud Act are:

"(1) there must be a representation, practice, or omission likely to mislead [the]

consumer[ ]; (2) the consumer [ ] must be interpreting the message reasonably

under the circumstances; and (3) the misleading effects must be 'material,' that is,
Murphy
SULLIVAN
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likely to affect [the] consumer[']s conduct or decision with regard to a product."

Peabody v. P.J. 's Auto Village, Inc., 153 Vt. 55, 57, (citation omitted).

In the instant case, it is undisputed that the Defendant made multiple representations that

it would construct both the Birken Wing and the Pool. It is also undisputed that these

representations, such as a three-dimensional scale model of the Project, were likely to mislead a

consumer. The consumers seeing the model and the promotional materials featuring the Pool

and the Birken Wing reasonably believed they would be built as part of the Project. The effects

of the misleading statements were material. The projected savings to Tyrol unit owners were

very substantial and it would cost the Association as much as a million dollars to build the Pool

as shown in the marketing materials. Therefore, Plaintiff is entitled to summary judgment on its

consumer fraud claim.

WHEREFORE, Plaintiff respectfully requests that this Honorable Court determine that:

1 . Plaintiff is entitled to summary judgment on its Title 27A claim;

2. That Plaintiff is entitled to summary judgment on its breach of the duty of good faith

contractual claim; and

3. That Plaintiff is entitled to summary judgment on its consumer fraud claim.

DATED at Burlington, Vermont this 18th day of December, 2015.

MURPHY SULLIVAN KRONK

Hans G. ffuessy, Esq.
275 College Street

PO Box 4485

Burlington, VT 05406-4485

802-861-7000

hhuessv@,mskvt.comMurphy
MCIC SULLIVAN
IVIOJV Kronk

Attorneys for Plaintiff
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Southwick at Milford Condominium Ass'n, Inc. v. 523..., 294 Conn. 311 (2009)

984 A.2d 676

Review of statutory interpretation is plenary.

294 Conn. 311

Supreme Court of Connecticut.

[3] Statutes

IntentSOUTHWICK AT MILFORD

CONDOMINIUM ASSOCIATION, INC. When construing a statute, the Supreme Court's

fundamental objective is to ascertain and give

effect to the apparent intent of the legislature.

v.

523 WHEELERS FARM ROAD, MILFORD, LLC.

1 Cases that cite this headnoteNo. 18243. | Argued Jan. 13,

2009. | Decided Dec. 22, 2009.

[4] Statutes

Extrinsic Aids to Construction

If, after examining statutory text and considering

statute's relationship with other statutes, the

meaning of such text is plain and unambiguous

and does not yield absurd or unworkable results,

extratextual evidence of the meaning of the

statute shall not be considered.

Synopsis

Background: Condominium association brought action

against developer exercising special declarant rights in

condominium community, alleging that developer's special

declarant rights had lapsed. Parties cross-moved for summary

judgment. The Superior Court, Judicial District of Ansonia-

Milford, John W. Moran, Judge Trial Referee, 2008 WL

726125, granted summary judgment in association's favor.

Developer appealed.
3 Cases that cite this headnote

[5] Statutes

In general; factors considered

When a statute is not plain and unambiguous, the

Supreme Court looks for interpretive guidance

to the legislative history and circumstances

surrounding its enactment, to the legislative

policy it was designed to implement, and to its

relationship to existing legislation and common

law principles governing the same general subject

matter.

[Holding:] After transferring the appeal from the Appellate

Court, the Supreme Court, Palmer, J., held that developer was

obligated under statute to build all improvements depicted in

phase two ofcondominium site plan that were not designated

"need not be built".

Reversed and remanded.

West Headnotes (9) 3 Cases that cite this headnote

[1] Appeal and Error

6= Extent of Review Dependent on Nature of

Decision Appealed from

[6] Common Interest Communities

Special rights reserved to declarant or

developer and successors

Review of the trial court's decision to grant a

party's motion for summary judgment is plenary.

Although declaration and site plan for

condominium allowed developer to withdraw

land from phase two of development, statute

requiring declarant to complete all improvements

except those labeled "need not be built" imposed

on developer continuing obligation to unit owners

to constmct gazebo and clubhouse that were not

Practice Book 1998, § 17-49.

19 Cases that cite this headnote

[2] Appeal and Error

Review Dependent on Whether Questions

Are of Law or of Fact

so labeled. C.G.S.A. § 47-280(a).

WestlawNexl' © 2013 Thomson Reuters. No claim to original U.S. Government Works. 1



Southwick at Milford Condominium Ass'n, Inc. v. 523..., 294 Conn. 311 (2009)

984A.2d 676

1 Cases that cite this headnote Opinion

PALMER, J.
[7] Statutes

Mandatory or directory statutes

If it is a matter of substance, a statutory provision

is mandatory; however, if the legislative

provision is designed to secure order, system and

dispatch in the proceedings, it is generally held

to be directory, especially when the requirement

is stated in affirmative terms unaccompanied by

negative words,

*312 The defendant, 523 Wheelers Farm Road, Milford,

LLC, a developer exercising special declarant rights in

Southwick at Milford Condominium, a common interest

community created pursuant to the Common Interest

l
Ownership Act (act), * *313 General Statutes § 47-200 et

9 • •

seq., appeals from the judgment of the trial court rendered

in favor of the plaintiff, Southwick at Milford Condominium

Association, Inc. The defendant contends, inter alia, **678

that the trial court incorrectly concluded that the defendant

no longer owed any obligation to the condominium unit
a

owners under the terms of the declaration pursuant to which

Southwick at Milford Condominium was created and, as

a consequence, that its special declarant rights had lapsed.

We agree with the defendant and, accordingly, reverse the

judgment of the trial court.

1 Cases that cite this headnote

[8] Statutes

Absent terms; silence; omissions

Statutes

Exceptions, Limitations, and Conditions

It is a principle of statutory construction that

a court must construe a statute as written and

may not by construction supply omissions or add

exceptions merely because it appears that good

reasons exist for adding them.

The following undisputed facts and procedural history

are relevant to our disposition of the defendant's appeal.

Southwick at Milford Condominium4 was created as a
common interest community pursuant to the provisions of

the act by a June 4, 1999 declaration made by the original

declarant, MDA Milford, LLC (MDA). In the declaration,

MDA reserved to itself a variety of special declarant rights,

including the right to "complete" improvements on the land,

to exercise development rights on the land, and to grant and

use easements throughout the land. Pursuant to § 7.9 of the

declaration, however, the special declarant rights could be

exercised only as "long as the Declarant is obligated under

any warranty or obligation, owns any Units or any Security

Interest on any Units, or for twenty ... *314 years after

recording the Declaration, whichever is sooner."

4 Cases that cite this headnote

[9] Statutes

#=> Language and intent, will, purpose, or policy

The intent of the legislature is to be found not

in what the legislature meant to say, but in the

meaning ofwhat it did say.

1 Cases that cite this headnote

As part of MDA's development of the condominium

project, it created a site plan establishing development phase

boundaries. This site plan contained two phases. 5 Phase two
of the site plan contains many proposed structures, including

two clubhouses, a gazebo, a semi-independent living area that

is divided into two wings, and an assisted living unit area.

All of the structures, except for the gazebo and one of the

clubhouses, are marked with the labels "Need Not Be Built"

and "Development Rights Reserved." In both phase one and

phase two of the site plan, there is a notation that provides:

"Development Rights Reserved In This Area (To Add Units,

Common Elements, Limited Common Elements And To Add

Attorneys and Law Firms

Gerald L. Garlick, with whom were Robert M.**677

Shields, Jr., and, on the brief, Katherine E. Abel, Hartford, for

the appellant (defendant).

Ronald J. Barba, for the appellee (plaintiff).

ROGERS, C.J., and NORCOTT, KATZ, PALMER and

VERTEFEUILLE, Js.

WesliawNext' © 2013 Thomson Reuters. No claim to original U.S. Government Works. 2



Southwick at Milford Condominium Ass'n, Inc. v. 523..., 294 Conn. 311 (2009)

984 A.2d 676 '

And/Or Withdraw Land)." In phase two, however, unlike in

phase one, all of the structures, except for the previously

mentioned unmarked gazebo and clubhouse, contain the

additional notation of "Development Rights Reserved."

maintained that, because, *316 under General Statutes § 47-
n

246(e)(2)(A), a successor declarant owes all the obligations

that the original declarant owed, it was obligated to construct

the gazebo and clubhouse and, therefore, owed an obligation

to the unit owners such that its development rights under the

declaration had not lapsed.After encountering financial trouble, MDA defaulted on

its mortgage with New Haven Savings Bank (bank). In

2001, the bank instituted a foreclosure action against MDA,

thereby acquiring title to "all development rights and special

declarant rights referenced in [the June 4, 1999 Southwick

at Milford Condominium declaration]...." On December 31,

2002, the bank quitclaimed all of its rights in Southwick at

Milford Condominium to the defendant, including all special

declarant rights.

The trial court rejected the defendant's claim, concluding

that, because the terms of the site plan and declaration

authorized the declarant or its successor to withdraw the land

underlying phase two of the development, then, logically,

the defendant never had an obligation to build any of the

structures located on that land and, therefore, owed no

obligation to the individual unit owners. The court reasoned

that "[t]he obligations imposed by § 47-280 are not triggered

by the inclusion of a gazebo and clubhouse on the site map

per se [because] the defendant had the right to, at any time,

withdraw that entire portion of the development." The court

further explained that the defendant's interpretation of § 47

280 would yield an unreasonable result because a developer

could "extend its development rights to the maximum

duration allowed [under the declaration] simply by leaving

a minor improvement in a separate development **680

phase unlabeled on the site plan, thus contravening the

purpose of the [declaration]." The court also observed that the

defendant's interpretation of § 47-280 "fail[ed] to recognize

the practical distinction between various portions ofa planned

development and the varying obligations a developer has with

respect to each. [If], for example, the clubhouse and gazebo

[had] been contained within [p]hase [one], the defendant's

argument would be compelling; likewise, if the defendant had

begun construction on *317 the units in [p]hase [two], the

plaintiffwould be hard-pressed to suggest [that] the defendant

had no obligation to build the clubhouse and gazebo once

[the] right to withdraw the land ... was no longer available."

In August, 2005, the defendant filed an application with the

planning and zoning board of the city and town of Milford

to commence construction of additional condominium units

on the subject property, and the *315 application was

approved on **679 September 20, 2005. On April 11,

2006, the plaintiff commenced the present action on behalf

of all Southwick at Milford Condominium unit owners

seeking, inter alia, temporary and permanent injunctions

prohibiting the defendant from entering the subject property

and exercising any special declarant rights. The plaintiff

also sought a judgment declaring that the defendant's special

declarant rights had lapsed under the terms of the declaration

because the defendant did not own any units or security

interest in any units and no longer was obligated under

any warranty or other obligation. The defendant filed a

counterclaim seeking, inter alia, a judgment declaring that its

special declarant rights had not lapsed.

The parties filed separate motions for summary judgment.

Because the defendant stipulated to the fact that it owed

the unit owners no warranty obligations and the fact that

it owned no units or security interest in any units, the

only issue presented by the parties' motions was whether

the defendant owed the unit owners some other obligation

that would prevent its special declarant rights from lapsing.

The defendant claimed that it did owe such an obligation

pursuant to General Statutes § 47-280(a), 6 which mandates
the construction of any buildings or structures depicted in a

site plan or survey that are not labeled " 'NEED NOT BE

BUILT' ...." Specifically, the defendant contended that two

structures depicted in phase two of the site plan, namely, a

gazebo and one of two clubhouses, were not marked with the

"need not be built" label, even though many other structures

depicted in the site plan were so labeled. The defendant also

In reaching its determination, the trial court also relied on the

principle that an ambiguity in a declaration must be construed

against the developer who drafted it. The court explained that

if the land comprising phase two could be withdrawn from

the development, then the structures that were intended to be

built on that land also could be withdrawn and, therefore, did

not "constitute unequivocal 'obligations' owed to current unit

owners...." In accordance with this reasoning, the trial court

concluded that the defendant's special declarant rights had

lapsed, denied the defendant's motion for summary judgment,

granted the plaintiffs motion for summary judgment and

rendered judgment thereon for the plaintiff.
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On appeal, the defendant contends that the trial court

incorrectly determined that the defendant owed no obligation

to the unit owners. The defendant first claims that it was

obligated under § 47-280(a) to build all of the improvements

depicted on the site plan that were not labeled "need not be

built." The defendant asserts that the trial court's contrary

interpretation reads an exception into § 47-280(a) that does

not exist, namely, an exception for improvements that are

listed on land that the developer has reserved the right to

remove from the development. The defendant also raises

a second claim, namely, that the trial court incorrectly

concluded that promotional materials are irrelevant to a

determination of a declarant's obligations under § 47-280(a),

even though that provision specifically provides that the

obligation to build improvements includes improvements

depicted in "any promotional material distributed by or for

the declarant." General Statutes § 47-280(a). We agree with

the defendant that it was *318 obligated under § 47-280(a)

to build all improvements depicted in phase two of the site

plan that were not designated "need not be built.

in a reasoned manner, the meaning of the statutory language

as applied to the facts of [the] case, including the question

of whether the language actually does apply.... In seeking

to determine that meaning, *319 General Statutes § 1-

2z directs us first to consider the text of the statute itself

and its relationship to other statutes. If, after examining

such text and considering such relationship, the meaning

of such text is plain and unambiguous and does not

yield absurd or unworkable results, extratextual evidence

of the meaning of the statute shall not be considered....

When a statute is not plain and unambiguous, we also

look for interpretive guidance to the legislative history and

circumstances surrounding its enactment, to the legislative

policy it was designed to implement, and to its relationship

to existing legislation and common law principles governing

the same general subject matter...." (Internal quotation marks

omitted.) Id., at 294-95, 933 A.2d 256.

We begin with the relevant language of General Statutes

§ 47-280(a), which provides that, "[e]xcept for improvements

labeled 'NEED NOT BE BUILT', the declarant shall

complete all improvements depicted on any site plan or

other graphic representation, including any surveys or plans

prepared pursuant to section 47-228, whether or not that

site plan or other graphic representation is contained in the

public offering statement or in any promotional material

distributed by or for the declarant." (Emphasis added.) We

agree with the defendant that, although it is authorized under

the declaration and site plan to withdraw land from phase

two of the development, § 47-280 clearly and unequivocally

obligates it to complete all improvements depicted in the

original site plan that are not labeled "need not be built." It is

well established that the legislature's use of the word "shall"

suggests a mandatory command. "As we have often stated,

[definitive words, such as must or shall, ordinarily express

legislative mandates of a nondirectory nature." (Internal

quotation marks omitted.) Lostritto v. Community Action

[6]
„8

[1] We begin our analysis by setting forth the applicable

standard of review. "Practice Book § 17-49 provides

that summary judgment shall be rendered forthwith if the

pleadings, affidavits and any other proof submitted show

that there is no genuine issue as to any material fact and

that the moving party is entitled to judgment as a matter of

law. In deciding a motion for summary judgment, the trial

court must view the evidence in the light most favorable

to the nonmoving party.... The party moving for summary

judgment has the burden of showing the absence of any

genuine issue of material fact and that the party is, therefore,

entitled to judgment as a matter of law.... On appeal, we must

determine whether the legal conclusions reached by the trial

court are legally and logically correct and whether they find

support in the facts set out in the memorandum of decision

of the trial court.... Our review of the trial court's **681

decision to grant [a party's] motion for summary judgment

is plenary." (Internal quotation marks omitted.) Bellemare v.

Agency ofNew Haven, Inc., 269 Conn. 10, 20, 848 A.2d 418

(2004).

Wachovia Mortgage Corp., 284 Conn. 193, 198-99, 931 A.2d

916(2007). [7] *320 Nevertheless, we also have recognized "that the

word 'shall' is not [necessarily] dispositive on the issue of

[2] [3] [4] [5] The defendant's claim also presentswhether a statute is mandatory." Id., at 22, 848 A.2d 418.
a question of statutory interpretation over which our Accordingly, we have explained that [t]he test to be applied
review also is plenary. See, e.g., Windels v. Environmental 'n determining whether a statute is mandatory or directory
Protection Commission, 284 Conn. 268, 294, 933 A.2d is whether the prescribed mode of action is the essence of
256 (2007). "When construing a statute, [o]ur fundamental thing to be accomplished, or in other words, whether it
objective is to ascertain and give effect to the apparent intent

of the legislature.... In other words, we seek to determine, ^ tt is a matter of substance, the statutory provision is

relates to a matter of substance of a matter of convenience,
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mandatory. If, however, the legislative provision is designed be built" and that, as a consequence, it continues to owe

to secure order, system and dispatch in the proceedings, an obligation to the individual unit owners to construct

it is generally held to be directory, especially [when] the the gazebo and the clubhouse. We note, furthermore, that

requirement is stated in affirmative terms unaccompanied the language of the site plan reinforces our conclusion. As

by negative words." (Internal quotation marks omitted.) Id., we previously indicated, every structure depicted in phase

at 19, 848 A.2d 418; accord Weems v. Citigroup, Inc., 289 two of the site plan, except for one of the clubhouses

Conn. 769, 790, 961 A.2d 349 (2008). Because the sole and the gazebo, is marked with the labels "Need Not Be

purpose of § 47-280(a) is to obligate the **682 declarant Built" and "Development Rights Reserved." At the center

to complete all improvements except those labeled "need of phase two of the site plan is a statement indicating what

not be built," it is apparent that the completion requirement the reservation of development rights entails: "Development

is a matter of substance. The fact that that requirement Rights Reserved In This Area (To Add Units, Common

expressly includes improvements depicted in "any surveys or Elements, Limited Common Elements And To Add And/

plans prepared pursuant to section 47-228," and, in addition, Or Withdraw Land)." Thus, consistent with the defendant's

broadly pertains regardless of "whether ... [the] site plan obligation under § 47-280(a) to build the clubhouse and the

or other graphic representation is contained in the public gazebo, both of which were not labeled *322 "need not be

offering statement or in any promotional material distributed built," it appears that the defendant is not free to remove the

by or for the declarant"; General Statutes § 47-280(a); also land on which those two structures were to be built because

supports the conclusion that the declarant's obligation is they are not labeled "development rights reserved." If the

mandatory. original declarant had wished to reserve development rights

as to those structures, as it did with the others, we must

[8] [9] Moreover, if the legislature had intended to create presume that it would have done so in a consistent manner,

any exception to this rule, including one for improvements Cf. Levine v. Massey, 232 Conn. 272, 279, 654 A.2d 737

that are located on land that the developer has reserved the (1995) (noting that terms cannot be added to contract by

right to remove from the development, we must assume interpretation),

that it would have said so expressly. "[I]t is a principle of

statutory construction that a court must construe a statute as We disagree with the plaintiffs contention that Cantonbury

written.... Courts may not by construction supply omissions ... Heights Condominium Assn., Inc. v. Local Land

or add exceptions *321 merely because it appears that good Development, **683 LLC, 273 Conn. 724, 873 A.2d

reasons exist for adding them.... The intent of the legislature, 898 (2005) (Cantonbury), compels a different result. In

as this court has repeatedly observed, is to be found not Cantonbury, we were required to interpret a declaration

in what the legislature meant to say, but in the meaning in connection with our determination of "what types of

of what it did say.... It is axiomatic that the court itself obligations satisfy the condition that the declarant be under

cannot rewrite a statute to accomplish a particular result. an obligation" to preserve its special declarant rights. Id.,

That is a function of the legislature." (Internal quotation at 737, 873 A.2d 898. Like the declaration in the present

marks omitted.) Bloomfield v. United Electrical, Radio case, the declaration in Cantonbury provided: "Unless

& Machine Workers of America, Connecticut Independent sooner terminated by a recorded instrument executed by the

Police Union, Local 14, 285 Conn. 278, 289, 939 A.2d Declarant, any Special Declarant Right may be exercised

561 (2008); see also Farmers Texas County Mutual v. by the Declarant so long as the Declarant is obligated

Hertz Corp., 282 Conn. 535, 546-47, 923 A.2d 673 (2007) under any warranty or obligation, owns any units or any

("declining] to engraft additional requirements onto clear Security Interest on any Units, or for [twenty-one] years after

statutory language" [internal quotation marks omitted]); recording the Declaration, whichever is sooner." (Internal

Laliberte v. United Security, Inc., 261 Conn. 181, 186, 801 quotation marks omitted.) Id., at 730, 873 A.2d 898. The

A.2d 783 (2002) ("[i]t is not the function of the courts to plaintiff, an association of condominium owners, argued

enhance or supplement a statute containing clearly expressed that only obligations to the individual unit owners qualified

as "obligations" under the declaration. Id., at 737, 873

A.2d 898. The defendant developer contended that the term

Thus, we conclude that the defendant is obligated under encompassed obligations to third parties, including, "tax,

the provisions of § 47-280(a) to construct all improvements expense and liability obligations associated with its position

depicted on the site plan that are not labeled "need not as the declarant." Id., at 738, 873 A.2d 898. "Because each of

language").
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applies to the factual scenario presented or, more specifically,

to the site plan and the improvements depicted therein. As

we previously explained, because § 47-280(a) imposes a duty

on the defendant to complete all improvements on the site

plan that are not labeled "need not be built," the defendant

continues to owe an obligation to the unit owners that is

sufficient to warrant the exercise of its special declarant

rights. Put differently, when, as in the present case, a declarant

reserves the right to withdraw land from a condominium

development, § 47-280(a) limits that right by holding the

declarant responsible for building any improvements depicted

in the site plan that are not labeled "need not be built." 9

the parties offer [ed] a reasonable interpretation of the term

in light of the origin and the purpose of the declaration, we

conclude[d] that the *323 contract [was] ambiguous as to

what type of obligation the declarant [had to] be under to

satisfy the ... limitation on the special declarant rights." Id.

We resolved the ambiguity by applying the rule of contract

construction pursuant to which ambiguities are construed

against the drafter; id., at 738, 742, 873 A.2d 898; and

concluded, therefore, that the defendant developer's special

declarant rights had lapsed because it no longer owed any

obligation to the individual unit owners and did not "satisf[y]

any of the other conditions necessary to preserve [its] special

declarant rights...." Id., at 742, 873 A.2d 898.

*324 The judgment is reversed and the case is

remanded with direction to deny the plaintiffs motion for

summary judgment, to grant the defendant's motion for

summary judgment and to renderjudgment for the defendant.

**684

The plaintiff contends that, because the defendant in the

present case reserved the right to withdraw the land

underlying phase two of the development, its obligation to

build the gazebo and one of the clubhouses is equivocal and,

therefore, that the site plan is ambiguous. The plaintiff further

contends that Cantonbury requires this court to construe the

ambiguity against the defendant, which would compel this

court to conclude that the defendant owes no obligation to

the unit owners. We disagree. In the present case, unlike in

Cantonbury, we are not required to interpret the declaration.

Our task, rather, is limited to interpreting § 47-280(a) as it

In this opinion the other justices concurred.

Parallel Citations

984 A.2d 676

Footnotes

1 "[The act] is a comprehensive legislative scheme that governs the creation, organization and management of all forms of common

interest communities." Train v. Colonnade One at Old Greenwich Ltd. Partnership, 237 Conn. 123, 130, 676 A.2d 369 (1996). "[The

act] expressly aspires to serve as a 'general act intended as a unified coverage of its subject matter....' " Id., at 131, 676 A.2d 369,

quoting General Statutes § 47-208.

The defendant appealed to the Appellate Court from the judgment ofthe trial court, and we transferred the appeal to this court pursuant

to General Statutes § 5 1-1 99(c) and Practice Book § 65-1.

"A declaration is an instrument recorded and executed in the same manner as a deed for the purpose of creating a common interest

community." Cantonbury Heights Condominium Assn., Inc. v. LocalLandDevelopment, LLC, 273 Conn. 724, 726 n. 1 , 873 A.2d 898

(2005), citing General Statutes § 47-220. "[T]he declaration operates in the nature of a contract, in that it establishes the parties' rights

and obligations...." Cantonbury Heights Condominium Assn., Inc. v. Local Land Development, LLC, supra, at 734, 873 A.2d 898.

Southwick at Milford Condominium is located in the town and city of Milford.

We note that phase one itself was comprised of two distinct phases, labeled "Phase I" and "Phase IA." Neither part of phase one,

however, is relevant to this appeal.

General Statutes § 47-280(a) provides: "Except for improvements labeled 'NEED NOT BE BUILT', the declarant shall complete

all improvements depicted on any site plan or other graphic representation, including any surveys or plans prepared pursuant to

section 47-228, whether or not that site plan or other graphic representation is contained in the public offering statement or in any

promotional material distributed by or for the declarant."

General Statutes § 47-246(e) provides in relevant part: "(2) A successor to any special declarant right ... is subject to the obligations

and liabilities imposed by [the act] or the declaration: (A) On a declarant which relate to the successor's exercise or nonexercise of
special declarant rights...."

We therefore need not address the defendant's second claim.

The plaintiffalso contends that our interpretation of§ 47-280(a) leads to an untenable result, namely, that a developer can be obligated

to complete all improvements depicted in a site plan in perpetuity, without leeway to change its mind or to withdraw land from a

2

3

4

5

6

7

8

9
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financially unfeasible project. As we have explained, however, a declarant may avoid such a result simply by labeling improvements

on the site plan "need not be built." As a general matter, therefore, when a developer fails to include this statutorily prescribed label

on the site plan, obligating a declarant to complete the project as represented on the site plan appears to be precisely what the act

was intended to accomplish.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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(Conn. Super. Ct. 2010) ("A motion for summary

judgment is designed to eliminate the delay and

expense of litigating an issue where...

36. 18 Connecticut Practice Series s 3:88,

Summary judgment-Summary judgment in

specific cases-Miscellaneous

Connecticut Practice Series

C.R. Klewin Northeast, LLC v. Fleming, 284 Conn.

250, 932 A.2d 1053, 1060, 224 Ed. Law Rep. 808

(2007) (reversing grant of summary judgment in

favor of contractor who sought writ...

37. 18 Connecticut Practice Series s 3:101,

Burden of proof-Generally

Connecticut Practice Series

Vestuti v. Miller, 124 Conn. App. 138, 3 A.3d 1046,

1049 (2010) (reversing summary judgment initially

granted in favor of defendant police officer in

excessive force action; party...

38. 18 Connecticut Practice Series s 3:126,
Appellate review

Connecticut Practice Series

For general authorities on the bringing of appeal

after the grant of a summary judgment motion, see

§ 3:75, supra. Stewart v. Town of Watertown, 303

Conn. 699, 2012 WL 447154, *4...

39. Real Estate Law Digest, Fourth Edition s

4:12, Liability of developer

Real Estate Law Digest, Fourth Edition

Eleventh Circuit. Several purchasers of

condominium units sued developer Harborage

Cottages—Stuart, LLLP (Harborage), alleging that

Harborage violated the Interstate Land Sales...

40. Subdivision Law & Growth Management s

9:10, Sanctions-Lot purchaser remedies

Subdivision Law & Growth Management

State statutes and local ordinances typically provide

that purchasers of lots illegally subdivided may

obtain damages from the subdivider and may obtain

rescission of the contract...

2013 ?J
A.2d

Other

Secondary

Source

2013 D'l
A.2d

Other

Secondary

Source

rn2013

A.2d

rn

A.2d

2013 Other

Secondary

Source

j

Other

Secondary

Source

2012 m

A.2d

2012 Other

Secondary

Source

' 6	

A.2d

Feb. 22, 201141. Harbour Pointe, LLC v. Harbour Landing

Condominium Ass'n, Inc.

CaseMentioned by

14 A.3d 284, 288 , Conn.

Background: Owner of land that was slated for

development as part of expandable condominium,

but that was never developed and added to

condominium before development rights...
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